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Agenda

• What is a dispute settlement mechanism (DSM)? 

• Why is a DSM useful in a trade agreement?

• Lessons from the World Trade Organization (WTO)

• Lessons from other regional trade agreements (RTAs)

• Basic procedural steps in a trade dispute settlement regime
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What is a dispute settlement mechanism?

“Most [parties to a treaty] comply with most of 
international law most of the time ...”

… but disagreements are 
an inevitable part of all 

human affairs
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What is a dispute settlement mechanism?

• Any trade agreement (whether the WTO rules or an RTA) requires a 
mechanism to solve disagreements between parties to that 
agreement

• Typical situation: A government implements a new law that another 
government considers to be in violation of some of the rules

• Example: A new investment protection law that provides subsidies.  
The subsidizing government and its trading partners may disagree 
whether these subsidies negatively affect their respective trade 
interests
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Other examples of trade concerns between 
CAREC Members

• Kyrgyz Republic: Concerns about border restrictions applied by Kazakhstan
against imports from Kyrgyz Republic

• Kazakhstan: Purpose of measures is to verify the weight parameters for cargo 
trucks and freight transport, as well as the requirement to possess a certificate 
to transport perishable goods. These measures were applied equally to both 
domestic and foreign carriers subject to transport control
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Other examples of trade concerns between 
CAREC Members

• China: Türkiye issued a presidential decree imposing a 40% additional tariff only on imported 
electric vehicles originating from China. 

• Türkiye: The electric vehicles sector, as an infant industry, has a strategic importance for 
Türkiye. This sector presents potentials for technological and know-how spillover to other 
sectors as well. Within this framework, as a result of an import surge in this sector, Türkiye, 
within its bound rates, increased its MFN tariff rate on electric vehicles for non-preferential 
trade partners in July 2022.



INTERNAL. This information is accessible to ADB Management and staff. It may be shared outside ADB with appropriate permission.

Other examples of trade concerns between 
CAREC Members

• Afghanistan: Concerns about closure of particular border crossing points for all
trade and transit
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What is a dispute settlement mechanism 
(DSM)?

• This mechanism could be 
• Purely political (negotiations, governments talking to each other)

• Third party-assisted dispute settlement, but not judicial – for instance, an
independent mediator trying to identify a solution

• Adjudication: an arbitral/judicial panel or a court could determine who is
right in a legal sense

• Which approach is better?  Why?
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Why is a (judicial) DSM useful in a trade agreement?

• Virtually all (modern) trade agreements have a judicial (legal) dispute 
settlement mechanism

• An essential element for the binding nature of PTA legal commitments

• Trade disputes arise often due to protectionist pressures from 
domestic companies and industries that lead to trade restrictions
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Why is a (judicial) DSM useful in a trade agreement?

•RTA parties are unable to resolve their disputes on their own, 
because, for political reasons, respondents do not want to be seen to 
“give in” to foreign pressure

• Importance of domestic jobs and (perceived) national economic 
interests
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Why is a (judicial) DSM useful in a trade agreement?

• Moreover, if the problem is a law (legislative measure), the executive 
cannot make compromises on its own even if it is willing to do so

• Frequently, the respondent knows that the offending measure is illegal, 
but cannot compromise due to domestic political pressure

• More systemically, a judicial/legal mechanism promotes the rule of law, 
which is very important for the legitimacy of the agreement, especially 
from the perspective of smaller trade parties

• Disputes can also arise because the legal provisions are written in an 
ambiguous manner

• Judicial decisions clarify the law and provide guidance for the future, 
helping WTO Members / RTA parties to manage and even to avoid 
disputes
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Lessons from the WTO

• The WTO DSM is the most frequently-used Member-to-Member 
DSM in the history of international law

• 600+ disputes in almost 30 years

• “Compulsory jurisdiction” = Members cannot refuse to                                                    
participate; automatic part of membership
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Lessons from the WTO

• About 50% of all disputes do not go beyond initial consultations

• Members typically comply with adverse judgments (estimates of 80-90 
per cent compliance, even if sometimes with delays)

• Members that litigate frequently in the WTO generally regard most 
disputes as not being politically sensitive (just a “technical” procedure)

• But some disputes can be politically so sensitive that a Member will not 
accept an adverse judicial solution 

o Disputes involving (perceived) national security concerns

o Very sensitive/cultural issues on which the population has strong views –
e.g. genetically modified food; alcohol in certain cultures, etc. 
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Lessons from the WTO

• It is important for the judicial system to listen to Members and their 
critique, but without compromising the impartiality of the process

• Some degree of formalism, overtime, is an inevitable component of 
a judicial process
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Lessons from the WTO

• Retaliation (as an enforcement measure against non-complying 
respondent) is rare and does not appear to be an essential 
component for the functioning of the system

• Smaller Members may litigate less than larger Members, but they 
can make effective use of the system

• High-quality legal and administrative support from a knowledgeable 
Secretariat can be an important element in the functioning of the 
system

• Legal aid (in the form of an institution like the ACWL) can be 
important for smaller and resource-challenged Members



INTERNAL. This information is accessible to ADB Management and staff. It may be shared outside ADB with appropriate permission.

Lessons from DSMs in RTAs

• Most Members prefer litigation in the WTO over litigation under 
RTAs (if there is a meaningful choice to be made)

• Perhaps this is because the WTO system is well-established, trusted 
and benefits from a highly-experienced Secretariat; also more “peer 
pressure” in the WTO?

o Will this change with the crisis of the WTO DSM?

• WTO DS is cheaper (no need to pay panelists)



INTERNAL. This information is accessible to ADB Management and staff. It may be shared outside ADB with appropriate permission.

Lessons from DSMs in RTAs

• RTA litigation is used typically to enforce obligations that go 
beyond WTO obligations (“WTO+” obligations) 

• Also, some RTAs have special mechanisms that do not exist 
in the WTO – USMCA “Rapid Response Labor Mechanism”
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Basic procedural steps in a trade dispute settlement regime
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Annex – Examples of dispute 
resolution mechanisms from

FTAs between CAREC Members
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Examples of DS regimes from the CAREC region

Georgia-Türkiye
FTA

Judicial, but no 
detailed procedural 

provisions
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Examples of DS regimes from the CAREC region

Political, without any
judicial procedure
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Examples of DS regimes from the CAREC region

Procedures involving a 
committee of experts, 

but ultimately non-
judicial
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Examples of DS regimes from the CAREC region

Political dispute 
settlement
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